THE MEDICOLEGAL AND POLITICAL BACKGROUND
Debilitating pain has reached epidemic proportions in the United States and continues to be neglected and inadequately treated. 1 In fact, a recurring theme in the professional and lay literature concerns the undertreatment of pain and the underdispensing of opioid analgesics for both terminally ill and noncancer chronic pain patients. 2 Two of the most prominent reasons for the underdispensing of opioids stem from the fear of iatrogenic addiction and increased regulatory scrutiny. 3 However, the use of opioids in the management of pain is a legitimate and recognized protocol; 4 the rate of addiction is very low; 5 and doctors who prescribe opioids for extended periods are "acting within the professional practice of medicine." 6 In fact, the frequency, amount, and chronicity of opioid prescriptions are not particularly indicative of inappropriate treatment protocols. Without considering the individual patient, these aspects of dispensing practice are not determinative of abuse or diversion. 7 The physician is not limited to the prescribing levels that appear on the package insert or the companion Physicians' Desk Reference (PDR); 8 and a physician who is authorized to prescribe opioids may do so as long as it is for a legitimate medical purpose and the physician observes the procedures of good medical practice. 9 
Insufficient knowledge
Notwithstanding the above, state medical boards lack sufficient knowledge about pain management, and health care professionals sometimes overestimate the level of regulatory scrutiny to which they are exposed. In fact, studies of physicians, pharmacists, and medical regulators not only document serious gaps in knowledge, but provide evidence that many medical professionals are largely unaware of the positive role of opioids in the treatment of pain. 10 Below, we briefly review the medicolegal research as it relates to the knowledge
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and concerns held by physicians, pharmacists, and medical board members in the context of pain relief and opioid use. Following this discussion, we turn our attention to prosecutors and the inherent difficulties of prosecuting medical professionals, topics that provide the background for the study reported here.
Although many physicians admit that their pain management practices may be lacking, they nevertheless fear that the dispensing of heightened levels of opioids for their patients suffering from pain will result either in negative patient outcomes or in heightened scrutiny from their medical licensing boards, county prosecutors, or even the federal government. 11 For instance, several studies have indicated that physicians are often reluctant to prescribe opioids out of fear of iatrogenic addiction, 12 despite the fact that the documented rate of addiction is extremely low.
13 Moreover, they are also concerned that their prescribing practices will raise suspicions of pharmaceutical diversion. 14 In fact, in a recent survey of Texas physicians, 26.4 percent of the respondents agreed with the following statement: "Prescribing narcotics for patients with chronic pain is likely to trigger a drug enforcement agency investigation"; and 47.7 percent agreed with the statement: "If I follow the same prescribing practices as other doctors in my field, I will not be investigated by a regulatory agency."
15 But as noted earlier, chronic pain is undertreated, and the amount of opioids that are clinically indicated for a patient is highly individualized. A dosage that works for one patient suffering from chronic pain or for a patient near the end of life may be wholly inappropriate for another, particularly when considering the length of treatment, the patient's underlying illness or condition, and the pharmacokinetics of opioids. 16 
Pharmaceutical diversion
Physicians and medical boards alike are concerned about the diversion of controlled substances. While pharmaceutical diversion is part of a larger national drug abuse problem, the "perception of regulatory risk far exceeds the reality." 17 In fact, only a relatively small percentage of prescription drugs are actually diverted to illicit use by doctors or patients. 18 Notably, of the four types of offenders involved in pharmaceutical diversion, deceptive patients are far and above the most likely source of diverted pharmaceuticals; 19 dated doctors (those who are out of touch or lax in their prescribing behavior) are a distant second, followed by impaired doctors. 20 Dishonest doctors are the least likely source of diversion, accounting for less than 2 percent of all pharmaceutical diversion. 21 
Fear of investigation or prosecution
Although state medical boards appear to accept the use of opioids in larger doses over longer periods of time for terminally ill patients, some physicians fear investigation or prosecution for aggressively treating the pain of their terminally ill patients, particularly those near the end of life. Surprisingly, physicians who treat the terminally ill concern themselves not only with many of the same issues that arise when treating chronic noncancer pain, but also with the possibility that their actions could be misconstrued as physician-assisted suicide or euthanasia should their patients expire during the course of aggressive palliative care. 22 This may especially be the case when a dying patient is suffering from severe and intractable pain and distress, and terminal sedation may be indicated. 23 Briefly stated, terminal sedation involves the administration of a combination of sedatives and analgesics until the patient is palliated to the point of unconsciousness. 24 Often, medically provided nutrition and hydration is withdrawn or withheld at this point. 25 Eventually, whether the result of the underlying condition, the withholding of artificial nutrition and hydration, the effects of the medication, or a combination thereof, the patient expires.
While opioids are often effective for the treatment of pain in terminally ill patients, opioids such as morphine do carry the risk of respiratory depression and death. 26 However, this risk is small and often limited to opioid-naïve patients. 27 In fact, pain is a natural antagonist, and an acquired tolerance is to be expected. 28 Consequently, increases in dosage can occur without increased risk of respiratory depression. 29 Even should a death be attributable to the use of opioids for pain relief in the dying patient, the aggressive treatment of pain is supported by the ethical principle of "double effect." Under this principle, "a proportionately good effect (relief of suffering) may overcome a foreseeable bad effect (causing death) as long as the [doctor] did not intend to accomplish the bad effect." 30 Although an ethical principle, it is fair to say that the principle is now one of medical custom and standard of practice. In fact, the U.S. Supreme Court has endorsed this ethical principle and may have even created a defense to prosecution should a terminally ill patient die during the administration of palliative care. See Vacco v. Quill, 521 U.S. 793 (1997) . 31 Aside from the administration of palliative medicine, the withdrawal of medically provided nutrition and hydration during terminal sedation, if done in compliance with state law, arguably raises no separate legal or ethical issues. 
Physician's intent: Who decides?
But if a terminally ill patient expires shortly after the administration of opioids, at what point does aggressive pain relief become a violation or suspected violation of law that would justify prosecutorial review and action? If the distinction between aggressive pain relief and hastened death is a point of contention among physicians and ethicists, 33 what can we
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expect from prosecutors who are likely less knowledgeable about pain relief and end-of-life care? For instance, some scholars have argued that the use of "risky analgesics" in palliative care could incur criminal liability, 34 while others argue that the practice of terminal sedation is more akin to euthanasia and affords less protection than regulated physician-assisted suicide. 35 But under the principle of double effect, a key in distinguishing between aggressive palliative care and euthanasia remains one of intent.
36 Intent, however, often escapes exacting proof. In fact, recent attempts at legislation in the area of opioid use and terminally ill patients were unsuccessful, in part, because of opponents' concerns regarding the difficulty in determining intent.
37
In the end, it is the prosecutor who must decide if criminal intent exists and whether the physician should be charged with a crime.
38

OUR FOCUS
Earlier research focused on the fears and knowledge commanded by physicians, pharmacists, and members of state medical boards relating to the use of opioids in the treatment of pain. Our research focuses on the knowledge and attitudes of local prosecutors. In addition to directly and indirectly assessing prosecutors' knowledge, we also seek to determine whether physicians' fear of investigation or prosecution is based on an accurate assessment of reality.
Research on the frequency of prosecution stemming from the aggressive treatment of pain for terminally ill patients has been problematic. Relying on published reports of health-provider prosecutions does not present an accurate picture, for example. 39 Consequently, we were curious about whether prosecutions involving physicians were more common than what was being reported. Accordingly, we build on earlier research by Ann Alpers (1998) 40 and Meisel, Jernigan, and Youngner (1999) , 41 and also incorporate the social science literature concerning prosecutorial discretion and white-collar crime. 42 This literature not only assisted us with instrument construction and data analysis, it also provided insight into the frequency and likelihood that incidents involving physicians and pain management would be investigated or prosecuted at the local level.
Finally, our research involving local prosecutors 43 demonstrates that a prosecutor's decision to investigate or prosecute amounts to policymaking in general, 44 and health policy in particular. 45 Consequently, this study assesses what prosecutors' policy views are in the context of pain relief and prescription drugs. Because it would be virtually impossible to determine the likelihood of prosecution without regard to the people and dynamics in the administration of justice, our next section focuses on prosecutors in general and local prosecutors in particular.
STUDIES OF PROSECUTORS AND PROSECUTIONS
The American prosecutor is a unique political actor in our system of justice. Most local prosecutors in the United States are elected to office and serve in rather rural environments. 46 Not only do they have multiple titles -ranging from district attorney to state's attorney -they also tend to carry out multiple roles. 47 For instance, as an attorney, the prosecutor is an officer of the court who must abide by the law. 48 As an elected official, the prosecutor is often directly answerable to no one except the electorate, and may seek reelection or use his or her office "as a stepping stone to more prestigious governmental positions." 49 Moreover, as an elected official, prosecutors are more likely to be influenced by the community, public opinion, and influential citizens who work to ensure that prosecutors' decisions "reflect community values." 50 In fact, according to Joan Jacoby, "the single most powerful influence on the prosecutor, his role, and the operations of his office is the nature of the population he represents, its resources, and the consequent social and cultural patterns it develops." 51 She also notes that a prosecutor's policy determinations should be and probably are influenced by the socioeconomic characteristics of the community and its value system. Since the prosecutor is a result of the local political process, his policy about enforcement of the law should reflect the opinions of the community at large.
52
The prosecutor also serves as a member of the executive branch and is vested with the authority to investigate crimes, charge offenders, offer immunity agreements, engage in plea bargains, oppose pretrial release, seek convictions, and decide what position to take concerning the sentencing of those convicted. 53 In fact, the power of the American prosecutor is so wide-ranging that former U.S. Supreme Court Justice Robert H. Jackson once remarked that a "prosecutor has more control over life, liberty, and reputation than any other person in America."
54
The decision to charge a suspect with a crime Of the many decisions that a prosecutor must make, the decision to charge a person with the commission of a crime remains one of the foremost exercises of discretion afforded the modern-day prosecutor. 55 Because each case features a unique set of factual and legal issues, a prosecutor has virtually unfettered discretion to pursue prosecution, decline prosecution, or refer the matter to other authorities. In fact, the prosecutor even has a wide variety of alternatives to charging the defendant criminally. For instance, if the defendant is already on probation or parole, a prosecutor could pursue the matter administratively as a probation violation (easier burden of proof), or let some other person or entity handle
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the matter in its entirety (via civil suits, parole hearings, mental hospitals, community agencies, or other law enforcement agencies with jurisdiction over the defendant). 56 Although research concerning the charging decision is relatively sparse, 57 many have argued that the decision to prosecute is influenced by both legal and extralegal factors. For instance, probable cause must exist before a suspect can be charged with a crime. 58 Secondly, the "strength of the case, the credibility of complainants and witnesses, the existence and admissibility of corroborating proof, and the nature and strength of the defense" also serve as significant legal constraints on the exercise of a prosecutor's discretion. 59 However, many extralegal factors also have an influence on the prosecutor's charging decision, such as, but not limited to, the character of the organization involved, 60 the defendant, 61 65 and the need to reduce uncertainty about the outcome of the case. 66 The primary factor influencing the decision to charge a person with a crime is the ability to secure a conviction (i.e., the defendant's convictability -what has been characterized as a prosecutor's "downstream orientation" regarding the processing of cases).
67 Therefore, when making the decision to charge or not charge a physician with a crime, the prosecutor essentially asks: Could this physician be convicted in this community under the existing facts?
White-collar and medical crime
Research involving white-collar and medical crime helps distinguish between detection of a violation of law and the likelihood that health care professionals will be prosecuted. The terms "white-collar crime, medical crime, and occupational crime" are merely descriptive areas of the criminal justice literature; we do not infer that the conduct of the physicians featured in our scenarios is criminal in nature.
Although several definitions exist, white-collar crime may be best defined by what it is not -namely, it is "neither street crime nor conventional crime." 68 White-collar crimes are generally crimes that are committed by professionals who enjoy relatively high social status. Within this broad area of literature lies the subcategory of medical crime, representing offenses committed by medical professionals within the scope of their employment (also known as occupational crime). 69 As a subfield of white-collar crime, medical crime shares many of the same problems regarding detection, investigation, and prosecution associated with the broader white-collar crime category.
70
For instance, white-collar crimes are not given the same priority as street crimes despite the fact that white-collar crime/occupational crime is far more costly in human and financial terms. 71 There are a variety of reasons for this misplaced attention. First, unlike street crimes, white-collar crimes are usually not committed in public view and quite often go undetected by either the general public or the victim. 72 Secondly, white-collar crimes are often complex and require specialized expertise in their detection, investigation, and successful prosecution. 73 Moreover, due to the secretive nature of white-collar crime, it is also severely underreported in both frequency of occurrence and prosecution. Because prosecutors screen cases for further investigation and prosecution, the number of cases accepted for prosecution grossly underrepresents the frequency of occurrence. 74 Even in the context of Medicare fraud, where enforcement personnel are specially trained to investigate offenses, investigators believe that the number of physicians detected represents merely the "tip of the iceberg" and those prosecuted tend to constitute only the most egregious cases.
75
Proving intent also presents a special problem, particularly when the individual conduct stems from differences in "professional opinion" (e.g., the method of treatment). 76 Moreover, the existence of civil remedies as an alternative to criminal prosecution is often considered, particularly in light of the high standard of proof that is required in a criminal proceeding. 77 Consequently, what actually constitutes a criminal case could be processed only as a civil or administrative matter, keeping it out of the crime reporting loop.
Prosecuting physicians
Physicians have been prosecuted for a wide array of conduct related to their profession, ranging from violations of controlled substance laws to Medicare fraud. 78 In fact, several commentators argue that the frequency of physician prosecutions is on the rise. 79 This increase has been attributed to a variety of factors, one of which stems from the perception that the medical profession or state medical boards and regulatory agencies are incapable of adequate monitoring and control. 80 Other commentators argue that the general decline in our level of trust in social institutions, the emergence of managed care (where medicine is perceived more as a business than a profession), and the willingness of prosecutors to prosecute when they perceive that traditional control systems are weak are also factors at play.
81
Albeit limited, some research has also been conducted on what factors may contribute to charging a physician with an offense. For instance, some researchers argue that the size of the community matters ("juries are often reluctant to convict doctors, particularly in small towns where they may have built up a grateful clientele"), 82 or the nature of the defendant's occupation. 83 Two recently published studies help inform the debate over the likelihood of being prosecuted, particularly for the aggressive treatment of pain at the end of life.
In 1994, Meisel, Jernigan, and Youngner (1999) 84 examined the willingness of prosecutors to prosecute a physician for his or her care of dying patients in light of both their personal and professional opinions. Although this large-scale
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and interesting study suffered from a low rate of response, several of its findings were noteworthy. For instance, over the three less controversial scenarios presented to prosecutors, "no more than one fifth of the respondents would take measures that might lead to formal prosecution, such as an indictment."
85 Specifically, one of the scenarios involved the planned use of morphine to alleviate the pain "of a terminally ill, competent cancer patient." 86 In the scenario's narrative, the health care professionals were depicted as being "concerned about possible criminal liability if the morphine [was] administered" and the patient died. 87 The results indicated that 18.9 percent of the prosecutors would be willing to take formal action against the physician, 61 percent would not, and 20.1 percent were undecided. Alpers ultimately concluded that the decision to investigate or prosecute health care providers was not motivated by "suspicious or overzealous prosecutors," but rather stemmed from "intercollegial discord and miscommunication or disagreements between providers and families."
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PURPOSE OF OUR STUDY
The purpose of this pilot study is to examine empirically whether the fear of criminal investigation and prosecution is based on a realistic assessment of risk and, further, to document what factors contribute to and predict the likelihood of prosecution in the context of providing pain relief through the use of prescription drugs.
METHODS
Population and selection of states
Our population consisted of all chief prosecuting officials at the county level in the states of Connecticut, Maryland, Oregon, and Washington (N = 112). Although we were dealing with an exempt population (persons holding public office), we sought and received approval for studies involving human subjects from our university's institutional review board. Oregon and Washington were chosen because the issues of pain relief and physician-assisted suicide are highly salient in Oregon due to the state's legalization of the practice, and the neighboring state of Washington provided a means of comparison in light of its similarity in size and lack of a physician-assisted suicide statute. Connecticut was selected for three primary reasons. First, unlike the prosecutors/district attorneys in the western states, prosecutors in Connecticut (state's attorneys) are appointed to their posts for 8-year terms. Their jurisdiction is also not set at the county level, but rather extends over a judicial district. Second, the Donaghue Medical Research Foundation had recently funded research on the barriers to pain management in that state, and our research would add to this scholarship. 94 And third, its location in the eastern part of the United States would provide contrast to the two western states. Although it was not within our budget or original plan, we also decided to include the state of Maryland in our study. As an eastern state, Maryland would not only add to the results of Connecticut, but the number of prosecutors in Maryland would increase the validity of our study by adding another twenty-four potential respondents. Moreover, although Maryland state's attorneys usually do not endorse studies, we found that the Maryland Attorney General's Office was very supportive of our research. Although the office had no control over the local prosecutors in that state, it became a valuable resource to our study, as did the several national and state prosecuting attorneys associations contacted during the course of our research.
Instrument
Building on prior scholarship in both the medicolegal and social science literatures, we constructed a self-administered, mailed questionnaire consistent with the Tailored-Design Method. 95 The pre-tested questionnaire consisted of fortyfour items concerning the topics of pharmaceutical diversion, pain relief, physician-assisted suicide, euthanasia, and factors that would likely contribute to whether or not a physician would be charged with an offense. As did Meisel, Jernigan, and Youngner, 96 we used scenarios involving patients and physicians, but we varied the approach somewhat by asking respondents to estimate the likelihood that they would take action on a scale from 0 percent to 100 percent. By allowing answers along a range of scores rather than the traditional yes-or-no dichotomy, we gained flexibility in response range
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and captured the intensity of each respondent's views. In light of our own methodological concerns, such as the ordering of the questions, we specifically designed the questions so that respondents would have to estimate the likelihood that they would take action or inaction on each particular scenario. The likelihood they would take no action can be implied from low scores on the range of 0 percent to 100 percent. We recognize that, in reality, cases presented to prosecutors have unique facts and that our scenarios are therefore somewhat artificial. However, scenarios remain a valuable tool in both research and education because each respondent gets the same scenario (stimulus), and both attorneys and physicians are accustomed to dealing with proposed scenarios during the course of their earlier training and later discussions with colleagues.
This article reports on the two scenarios in the survey instrument entailing the aggressive treatment of pain among terminally ill and chronic noncancer pain patients, and investigates questions related to addiction, pharmaceutical diversion, and the prosecution of physicians.
The first scenario in our study concerns the legitimate but aggressive treatment of chronic noncancer pain identified as a potential problem by a pharmacist (see Scenario 1) . Pharmacists have a responsibility to ensure that controlled substances are dispensed for a legitimate medical purpose (although quantity, frequency, and amount of dispensing by themselves are insufficient indicia of inappropriate prescribing). Moreover, prosecutors often have to rely on informants to flag their cases since "the criminal justice system plays a passive role in policing physician behavior." 97 Consequently, we were curious if prosecutors would recommend investigation of the physician (known to have a chilling effect on opioid dispensing), refer the matter to the Drug Enforcement Administration (DEA), or refer the matter to the state medical board in lieu of investigation or prosecution.
The second scenario involves the treatment of a terminally ill patient experiencing respiratory distress who, after morphine administration, goes into respiratory arrest and dies (see Scenario 2) . Although the likelihood of respiratory arrest is negligible, 98 and with proper titration, morphine "can be used safely and effectively," 99 opioids have the potential to "depress both the rate and depth of respiration" to the point of respiratory arrest. 100 This second scenario illustrates the principle of double effect. 101 The scenario is also analogous to the testimony of Dr. William Hunter, given before a congressional committee in support of the Pain Relief Promotion Act of 1999. 102 Dr. Hunter described the basic facts of Scenario 2 as a daily occurrence in the United States. He stated that he would not fear prosecution under such circumstances. Therefore, it would be quite remarkable if our study revealed that several prosecutors would indeed take action against the physician featured in Scenario 2, either by referring the matter to the state medical board or through investigation and/or prosecution.
In addition to the two scenarios, our questionnaire also included a list of factors that our literature review indicated may be important to the decision to charge. We built on the previous work of several scholars, such as Benson et al., Benson and Cullen, Ayers and Frank, and Liederbach et al. 103 To allow some means of comparison, portions of the survey made use of a format followed by several previous surveys of health care professionals, state regulators, and prosecutors on questions involving pharmaceutical diversion and addiction.
104
Implementation
Consistent with self-administered survey protocol, we conducted three waves of mailings, beginning in November 2001 and ending in February 2002. Several noteworthy events occurred around the time of these mailings. First, the terrorist attacks on the United States on September 11, 2001 , and the subsequent Anthrax letter incidents resulted in delays. Second, less than 2 months after these tragic events, U.S. Attorney General John Ashcroft reversed the ruling of former Attorney General Janet Reno that Oregon's use of controlled substances for physician-assisted suicide did not violate the federal Controlled Substances Act. U.S. Attorney General Ashcroft opined that any physician in Oregon who used con-A pharmacist, who has a corresponding responsibility to ensure that prescriptions for controlled substances are issued for a legitimate medical purpose, is concerned that a doctor who specializes in pain relief has been prescribing controlled substances in dosage amounts that often exceed what the average physician prescribes. Although the particular doctor prescribes both narcotic and nonnarcotic substances to his patients, one of his most frequently prescribed drugs are morphine tablets, a very potent and effective pain reliever. Morphine, however, has the potential for both abuse and diversion; abusers can either self-medicate beyond the dosage or frequency designated by the doctor, or they can resell the product on the street for a significant profit. The pharmacist also told the police that this particular doctor has prescribed pain medication to some of his patients for periods beyond 30 days (in fact, some of the doctor's patients have been receiving pain medication in excess of 6 months). Based on this information, the police suspect that the doctor is contributing to the drug problem by doling out too many prescriptions too frequently and at higher dosages than the average physician. The police seek your advice.
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trolled substances to hasten death, even if it was in compliance with Oregon state law, would risk revocation of their permit to prescribe controlled substances.
105
RESULTS
Respondent characteristics
Our population consisted of 112 potential respondents, representing the total number of chief prosecuting officials in all four states (Connecticut: 13; Maryland: 24; Oregon: 36; and Washington: 39). See Table 1 . During the course of our survey, two Oregon district attorneys in rural, one-person offices resigned (one of the surveys was returned to us with a note that there were no physicians in the county). We subsequently eliminated these two counties from our population and reduced our population size accordingly (from thirty-six to thirty-four in Oregon, and from 112 to 110 overall). Of the 110 questionnaires mailed, eighty-four were returned and useable, resulting in a total response rate of 76.36 percent. The overall response rate was excellent, but varied somewhat among the four states (Connecticut: 61.54 percent; Maryland: 70.83 percent; Oregon: 70.59 percent, and Washington: 89.74 percent).
All questionnaires were filled out either by the chief prosecuting officials themselves (79.8 percent) , or their senior deputy (20.2 percent) . The number of years that respondents were in their present position ranged from 1 to 28 years, with an average (mean) of 9.69 years. The majority of our respondents were elected to their position (72.6 percent) , and although some of our respondents held either appointed or nonpartisan positions, most considered themselves Democrats (42.9 percent) , with the remaining group identifying themselves as Republicans (34.5 percent), Independents (15.5 percent), or other (2.4 percent).
Determining the number of full-time prosecutors in an office, annual felony caseload, and the population served by the office is important when assessing the surrounding environment. As noted earlier, Ann Alpers found that the majority of published prosecutions of health care providers occurred in small towns or rural jurisdictions.
106 Earlier research acknowledged the correlation between population and the number of prosecutors in an office. 107 In establishing a reliable method for jurisdiction classification, we believed that the number of full-time prosecutors, the office's annual caseload, and the jurisdiction's population figures would serve as more useful proxies for statistical analysis than the traditional triad of rural, suburban, and urban, which are often inaccurate descriptions. These proxies made logical sense on their face, and we ultimately found that the three indicators were interrelated. For example, the correlation between the number of prosecutors and population was nearly perfect (Pearson's r = 0.949), as was the correlation between annual felony caseload and population (r = 0.863); the correlation between annual felony caseload and the number of full-time prosecutors was also highly correlated (r = 0.905). All correlations were significant at the 0.01 level.
In this study, the number of full-time prosecutors in an office ranged from one to 250. The average number of prosecutors in a jurisdiction was eighteen, the median eight, and the mode was two. The annual felony caseload among the offices in the four states ranged from a low of twenty to a high of 12,000. The average (mean) annual felony caseload was 1,299, and the median was 500. Finally, according to the 2000 U.S. Census, the population of each of our jurisdictions ranged from a low of 1,934 to a high of 1,737,034. Consistent with earlier research, 108 forty-nine out of eightyfour of our responding jurisdictions (58 percent) could be classified as rural environments with populations of less than 100,000.
On Monday morning a hospice doctor was summoned to the home of a 25-year-old AIDS patient. The doctor specializes in hospice care and admits that he prescribes "controlled substances with the frequency that an infectious disease practitioner uses antibiotics." The doctor also admits that he prescribes controlled substances in his practice in doses that exceed "the standard doses utilized in drug trials mandated by the FDA to prove safety in selected populations." The doctor is often involved in cases in which the side-effects of medications may contribute to the deaths of his patients. Upon his arrival at the patient's home, family members told the doctor that the patient was having difficulty breathing. When the doctor entered the room he could hear that indeed the patient's breathing was both labored and moist (excess fluid existed in the patient's lungs). The patient was unconscious and his respiratory rate was 44 breaths per minute (the respiration rate for this particular patient should be about 20 breaths per minute). The doctor injected the patient with 40 mg of Lasix (a medication which helps rid the body of salt and water). There was no effect. The doctor then injected the patient with 10 mg of morphine and waited several minutes. There was no effect. The doctor then gave the patient 5 mg of morphine, and again there was no effect. In what the doctor describes as an attempt to sedate the patient and ease the work of breathing, he gave the patient 5 mg of Valium (which had no effect). The doctor then gave another 5 mg of morphine, waited, saw no effect, and gave another 10 mg of morphine. After a few minutes, the patient's respirations decreased to about 20 per minute. However, instead of stabilizing at 20, the patient's breathing rate continued to diminish, and several minutes later the patient stopped breathing and died.
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Knowledge about addiction
Prosecutors were asked to express their opinion about the risk of addiction when a patient is prescribed narcotics for pain relief. See Table 2 . The definition of addiction is often misunderstood even by clinicians. 109 The question was tailored to our respondent population by asking: "In your opinion, what is the risk of addiction whenever a patient is prescribed narcotics for pain relief?" Respondents could answer by selecting one choice along a four-point scale: 0 = No risk of addiction; 1 = Risk is low; 2 = Risk is moderate; 3 = Risk is high. Respondents could also select "Don't know." Twelve prosecutors indicated that they did not know. Of those expressing an opinion, 22.2 percent responded that the risk of addiction was high; over twice as many viewed the risk of addiction as moderate (51.4 percent), and 26.4 percent saw the risk of addiction as being low. None of the respondents indicated that there was no risk of addiction.
Questions concerning diversion
Several questions concerning pharmaceutical diversion were asked. See Tables 3-5. As noted earlier, deceptive patients are far and above the most likely source of diverted pharmaceuticals; dated doctors (those who are out of touch or lax in prescribing behavior) are a distant second, followed by impaired and dishonest doctors. 110 Respondents were asked to rate the level of blame for diversion among these parties by assigning a value between 1 and 4. Those considered the least responsible for diversion would receive a score of 1; those most responsible would receive a score of 4. Most prosecutors correctly believed that deceptive patients were the most responsible for diversion (the average/mean score for deceptive patients was 3.35, and both the median and mode were 4). See Table 3 . Based on the mode scores for the remaining parties, impaired doctors arrived a distant second, with responsibility scores of 2.19 (mean) and 2.0 for both the median and mode. Dishonest doctors received an average (mean) score of 2.28, and dated doctors received an average (mean) responsibility score of 2.20. Nine respondents indicated that they did not know who was least or most to blame for pharmaceutical diversion.
Respondents were also asked to comment on the diversion problem in their jurisdiction and state by selecting one choice along a four-point scale: 0 = Diversion not a problem; 1 = Diversion is a minor problem; 2 = Diversion is a moderate problem; 3 = Diversion is a major problem. See Table 4 . Respondents could also select "Don't know." Consistent with prior research concerning proximity and citizen perceptions of problems in their neighborhood versus their city, 111 prosecutors viewed diversion as a bigger problem in their state than in their own jurisdiction. For example, when asked about the diversion problem in their own jurisdiction, 57.5 percent of those expressing an opinion viewed diversion as only a minor problem, 32.5 percent saw it as a 
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Likelihood of recommending police investigation
The survey indicated the presence of a broad spectrum of opinion. Of the eighty-three prosecutors responding, thirtyeight of them (45.8 percent) estimated the likelihood of recommending a police investigation to be 40 percent or less, whereas thirty-six of them (43.4 percent) estimated the likelihood at 60 percent or more. See Table 6 . However, the most common response (the mode) was 10 percent (19.3 percent of the prosecutors estimated the likelihood of recommending investigation at only 10 percent). The overall mean likelihood of recommending a police investigation was 48.8 percent. However, when examining the means of the states individually, a pattern emerged. The average likelihood of recommending a police investigation in Oregon was the lowest (34.3 percent likelihood). The average was about the same for Connecticut as it was for Washington (48.8 percent and 46.6 percent, respectively) , but the average likelihood of recommending a police investigation was much higher in Maryland (72.9 percent average likelihood that the prosecutor, here a state's attorney, would recommend a police investigation). See Figure 1 . 
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Likelihood of referring matter to the state medical board in lieu of investigation or prosecution
The prosecutors as a group were more likely to refer the matter to the state medical board than recommend a police investigation. See 
Likelihood of DEA referral
There was little risk that prosecutors would refer this particular matter to the DEA. See 
Comments by prosecutors attributable to the above scenario and diversion topics
In addition to the quantitative data, we also reviewed the comments made by prosecutors that were attributable to the preceding questions. For instance, five of the respondents indicated to us that instead of referring the matter to the state medical board in lieu of investigation or prosecution, they would retain jurisdiction and recommend a concurrent investigation of the physician. 112 Respondents also commented on the extent of diversion in their jurisdiction and the competency of the medical board in their state. 
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Likelihood of referring matter to the state medical board in lieu of investigation or prosecution
The survey results indicated that exactly half of the respondents estimated the likelihood of referring the matter to the state medical board in lieu of investigation or prosecution at 60 percent or greater. See Table 9 . The average score was 56.5 percent (likelihood of state medical board referral). However, as with the first scenario, we found that opinions differed widely by state. For example, whereas Connecticut prosecutors (state's attorneys) estimated the likelihood of referring the matter to the state medical board to be 38.8 percent, Oregon prosecutors (district attorneys) estimated the likelihood at 49.2 percent, Washington at 56.7 percent, and Maryland at 75.9 percent. Maryland prosecutors (state's attorneys) differed considerably between the two scenarios (they recommended investigation in the first, yet were content to refer the matter to the state medical board in lieu of investigation in the second). See Figure 2 .
Whether a prosecutable offense was committed
Prosecutors were also asked whether they believed an offense had been committed in Scenario 2. See Table 10 . Sixteen prosecutors (19 percent) answered yes, 26.2 percent responded no, and 52.4 percent said "Don't know." The sixteen prosecutors who indicated that an offense had been committed were also asked to specify what offense (or offenses) oc-
Scenario 2 (Pain and the dying patient)
Scenario 2, based upon the testimony of Dr. William Hunter, a hospice physician, concerned the commonly accepted use of morphine in the treatment of terminally ill patients and the concurrent risk of respiratory depression. 
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curred. 114 Responses included homicide/murder (10), manslaughter (6), endangerment (1), and a violation of controlled substances laws (1). See Table 10 .
Recognizing that there is a distinction between classifying something as an offense and prosecuting it, we also asked respondents to estimate the likelihood that they would actually prosecute. Most who considered it an offense would have prosecuted. Specifically, of the sixteen respondents who answered yes, eight of them estimated the risk of prosecution at 60 percent or more. The average (mean) likelihood of prosecution was 55.0 percent (as was the median).
As before, several of our respondents provided us with some noteworthy comments regarding the scenario, including a need for a more fact-intensive inquiry. 115 Additionally, the prosecutors indicated deference to experts in these areas and the difficult standard of proof.
116
Factors influencing the decision to prosecute physicians
Three question categories addressed the prosecution of physicians directly. The first question concerned the effectiveness of the medical profession in policing its members. See Table  11 . Responses ranged from a low of 1 (not effective) to a high of 7 (very effective). 117 Earlier research indicated that the risk of prosecution of physicians may be related to a prosecutor's perception of the ability of the medical profession to monitor its own. 118 Our second set of questions concerned the number of physicians prosecuted in their jurisdiction over the past 12 months (see Table 12 ), and the third set focused on what factors would play a significant role in the decision to charge a physician with a crime (see Table 13 ).
Ability of profession to police its own
Most prosecutors did not believe that the medical profession was particularly effective in policing its own members. See Table 11 . Of those offering an opinion, 52.7 percent assigned an evaluation score of 3 or less (whereas only 20.3 percent gave a score of 5 or better), and the mean effectiveness score was 3.28. Roughly one-in-ten of the prosecutors indicated that they did not know how effective the medical profession was in policing its own members.
Number of physicians prosecuted
The majority of prosecutors reported that no physicians in their jurisdictions were prosecuted over the past 12 months for offenses relating to prescription drugs (88.1 percent of the prosecutors reported zero; and 10.7 percent reported prosecuting one to two physicians). See Table 12 . Only one jurisdiction of the eighty-four that responded reported prosecuting three or more physicians for offenses relating to prescription drugs (likely an aberration for that jurisdiction).
Important factors in the decision to charge a physician with an offense
Our final question concentrated on what specific factors would contribute to the decision to charge a physician with an offense relating to prescription drugs. See Benson et al.; and Ayers and Frank 119 greatly informed this area of our own research. We adapted their approaches to the prosecution of physicians and compiled a list of sixteen potentially influential factors on the decision to charge. Respondents were asked to rate the significance of each factor by assigning a value on a Likert scale of 0 to 3, where 0 = Not important; 1 = Somewhat important; 2 = Important; and 3 = Very important.
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Prosecutors believed that several factors were "very important" to the charging decision, such as: (1) whether the medical board had investigated and handled the matter appropriately (41 percent of the respondents); (2) whether the board investigated but failed to take appropriate action (36.1 percent); and (3) whether the doctor emphasized his own financial interests over patient care (56.6 percent) .
Respondents also found several factors to be "important" to the charging decision: (1) whether the state medical board is currently investigating the case (36.1 percent); (2) whether federal criminal or regulatory action has already been filed against the defendant (39.8 percent) (a total of 78.4 percent of the respondents thought this was either an important or very important factor); (3) whether the police actively seek prosecution of the defendant (47 percent); (4) whether the case is extremely complex (38.3 percent) ; (5) what the victim or family's preference regarding prosecution is (54.9 percent); (6) whether the doctor's conduct was motivated by compassion (43.9 percent); and (7) whether the prosecution would likely deter future misconduct by doctors (55.6 percent).
Surprisingly, prosecutors regarded the following to be only "somewhat important" factors in the decision to charge: (1) the amount of media attention on the case (51.2 percent) (92.6 percent of the respondents thought that the amount of media attention on the case was only either somewhat important or not important); (2) the lack of public support for prosecuting the defendant (51.2 percent); and (3) the fact that the doctor was not a pain specialist (43.8 percent) (e.g., general practitioner).
Finally, respondents regarded three of the remaining factors to be "not important" at all: (1) whether a civil suit had already been filed against the defendant (57.8 percent) ; (2) whether there was a scarcity of physicians in the area (84.3 percent); and (3) whether the decision to charge would adversely affect their professional career (63.4 
percent).
PREDICTING A PROSECUTOR'S DECISION TO TAKE ACTION
We found several variables to be strong predictors of how our respondents assessed the likelihood of taking action against doctors portrayed in the two scenarios. The following section reports on those factors found to be statistically significant predictors of whether the prosecutor would either recom- 
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mend a police investigation of the physician in Scenario 1, or refer the matter to the state medical board in Scenario 1 or 2. We note from the outset that human behavior is extremely complex and variable. It is best to think in terms of tendencies and probabilities instead of absolute certainties when predicting behavior for little is certain in our world (except, of course, death and taxes). Moreover, in light of this journal's interdisciplinary readership, we present a straightforward, uncomplicated statistical analysis, focusing only on those variables that demonstrated significant predictive potential. Subsequent theory-driven statistical modeling and additional qualitative research are indicated to fully explore the data collected in this survey.
Analysis
We began our analysis by converting our dependent variable -the likelihood of recommending or referring -from a percentage scale to a yes-or-no dichotomy (this was for methodological reasons since the statistical approach taken here, T-tests, requires a dichotomous dependent variable). Responses from a 0 percent to 40 percent likelihood were re-coded as no (would not recommend/refer); those indicating a likelihood of 60 percent or above were re-coded as yes (would recommend/refer). Because the middle response (50 percent) was at the halfway point and did not show a tendency either way in our dichotomy, it was omitted from the computation (and consequently reduced the likelihood of bias were we to attribute the middle response to either a yes or a no). Relying on the use of T-tests to compare means, 120 we identified several factors that were statistically associated with the respondents' answers in our survey. 121 These variables were then reported along with their statistical significance (p-values) in Table 14 . Statistical models were then constructed with these variables, and we relied on discriminant analysis to achieve a multivariate assessment of how well each one of the variables, taken in combination with each other, helped us predict whether a prosecutor would recommend a police investigation in Scenario 1 or refer the matter to the state medical board in either Scenario 1 or 2. Those results are listed in Table 15 .
Significant predictors
The ability to predict our respondents' decision to recommend a police investigation of the physician or refer the matter to the state medical board varied across the states and between hypothetical scenarios. Specifically, in Scenario 1 we found nine factors (variables) that exercised a statistically significant influence on whether the prosecutor would recommend a police investigation of the physician. See Table  14 . In fact, one of the strongest predictors of whether the prosecutor would recommend such an investigation was related to his or her opinion concerning the risk of addiction when narcotics are used to treat pain. See Table 15 . The predictor's standardized coefficient was 0.614, indicating a tendency to recommend an investigation. Moreover, as our tables indicate, it also mattered if the prosecutor hailed from Maryland or Oregon, the likelihood he or she would refer the matter to the medical board in Scenario 2, whether the prosecutor was a Republican, and how important he or she considered the following factors in the decision to charge: the amount of media attention, the lack of public support for prosecuting the doctor, and whether the doctor's conduct was motivated by compassion. Based on these several predictors, the multivariate statistical model for survey findings in Scenario 1 was able to correctly predict the decision to recommend a police investigation 69 percent of the time (i.e., the model correctly predicted that the prosecutor would have estimated the likelihood of investigation at 60 percent to 100 percent in 69 percent of the cases). See Table 15 .
The models concerning the likelihood of referring the matter to the state medical board featured fewer predictors, but they were more efficacious. Specifically, regarding the 
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likelihood of referring the matter to the state medical board in Scenario 1, five factors (variables) were found to be statistically significant and the model correctly classified cases 74.2 percent of the time (p < 0.01). In the case of Scenario 2, nine factors (variables) were found to be statistically significant predictors and the model correctly classified (predicted) whether the prosecutor would have referred the matter to the medical board 78.2 percent of the time (p < 0.01). All findings, including the relative strength and direction of each variable, have been reported in Table 15 . Although the application of both linear and logistic regression statistical analyses to these survey data is indicated, the more elementary statistical analysis presented here serves well to highlight some of the key factors that influence a prosecutor's decision regarding investigation or case referral for physicians suspected of abusing their opioid prescribing privileges.
DISCUSSION
As social scientists, rather than advocates, we must strive continually to remain impartial and above the fray, particularly when the topic of research involves highly charged issues. 122 During the review process, some colleagues suggested that our findings could be spun in different directions by the media or by health care professionals who seek to shift the blame for their undertreatment of pain. We do not wish to discourage this independent interpretation; we would hope only that those interpreting our results do so in an openminded manner. With this hope in mind, we turn now to a discussion of our results.
Are physicians' fear of investigation or prosecution justified?
One of the central questions that we sought to address in our study was whether medical practitioners' pervasive fear of being investigated or prosecuted for the aggressive treatment of pain is a realistic fear. Our findings indicate that in some circumstances an investigation stemming from the aggressive treatment of pain is indeed likely. However, this conclusion must be understood within its proper context. For instance, although the likelihood of investigation in Sce-3. 35 4.00 Table 13 ) 0.101 nario 1 is greater in Maryland than it is in Oregon, there was a great deal of variation among prosecutors within each state. Moreover, although Maryland prosecutors were more likely to recommend an investigation in Scenario 1, they were also more likely to refer the matter to the state medical board in lieu of investigation in Scenario 2. Any increased likelihood of investigation is likely the result of insufficient knowledge regarding the legitimate use of opioids in the aggressive treatment of pain and the limited experience of prosecutors when dealing with such matters.
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Scenario 1
Our first scenario involved the aggressive treatment of chronic pain. As we noted earlier, the dosage and frequency of opioid prescribing are insufficient grounds to trigger an investigation. Additionally, the facts in the scenario are not indicative of inappropriate treatment protocols. Nevertheless, almost half of our respondents indicated that the likelihood of recommending an investigation of the physician was 60 percent or greater. However, when we separate the results, there are distinct differences between the states. For example, the average risk of investigation among three of the states did not exceed 48.8 percent (Connecticut), and Oregon had the lowest average risk score of 34.3 percent. In contrast, the average risk of investigation in Scenario 1 in Maryland was 72.9 percent -29.67 percent higher than the average of the three other states combined (see Figure 1 ). This mean difference between the states was statistically significant both here and in our earlier section on predicting a prosecutor's decision to take action (where both Maryland and Oregon were statistically significant predictors of whether the prosecutor would recommend a police investigation of the physician).
See Tables 14 and 15 . Regarding Scenario 1, we also asked prosecutors to determine the likelihood of referring the matter to the state medical board in lieu of investigation or prosecution. Although a few of the prosecutors remarked that they would
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retain jurisdiction over the matter and conduct an investigation in addition to making the referral to the state medical board, prosecutors were generally content to refer the entire matter to the state medical board. However, there were striking differences across the individual states here as well. Whereas Maryland was more likely (and Oregon least likely) to recommend a police investigation, Oregon was more likely (and Connecticut least likely) to refer the matter in its entirety to the state medical board (see Figure 2 ). More specifically, 62.9 percent of Oregon district attorneys would refer, compared to an average of 52.96 percent for the other three states combined. In fact, in comparison to the other three states, Oregon was found to be a statistically significant predictor of whether the matter would be referred to the state medical board.
Finally, although we found a broad range of viewpoints regarding both investigation and referral to the state medical board, there was consensus among local prosecutors that referral to the DEA was extremely unlikely.
We were surprised by our results in Scenario 1, particularly as they related to the likelihood of recommending a police investigation of the physician. Although most prosecutors indicated a low to moderate risk of investigation, some prosecutors (particularly those in Maryland) indicated a high likelihood. It is unclear what factors account for the high scores. Even though the police are often obligated to follow up once they receive a complaint, the eventual police investigation may amount to nothing more than a telephone call. Moreover, one of the more plausible explanations stems from the realization that opinions held by prosecutors are not all that different from those held by health care providers, physicians, and pharmacists concerning the regulation of opioids. As mentioned above, 26.4 percent of Texas physicians agreed with the statement: "Prescribing narcotics for patients with chronic pain is likely to trigger a drug enforcement agency investigation"; and 47.7 percent agreed that "If I follow the same prescribing practices as other doctors in my field, I will not be investigated by a regulatory agency." 123 In another survey, only 16.6 percent of New Jersey pharmacists saw the practice of prescribing opioids for more than several months as lawful and generally acceptable, and 47.2 percent thought that, albeit lawful, such prescribing was generally not acceptable and should be discouraged. 124 Although Joranson and Gilson's survey of Wisconsin pharmacists indicated an overall greater level of legal and medical acceptance of extended opioid prescriptions, a "significant minority" believed that the use of some opioids described in the study "should be discouraged or investigated." 125 Finally, in a survey of medical board members, Gilson and Joranson ultimately concluded that "most medical board members continued to view prolonged prescribing of opioid analgesics for chronic non-cancer pain as inappropriate medical practice and something to be discouraged or even investigated." 126 Concerning the risk of addiction, the views held by prosecutors are also similar to those held by many physicians. For instance, although the risk of addiction when narcotics are used to treat pain is generally low, 20 percent of prosecutors estimated the risk of addiction as "high" and 43 percent estimated the risk as "moderate." These same misperceptions were shared by many physicians and medical board members (see, e.g., the study that found that 27.9 percent of Texas physicians agreed with the statement: "Any patient who is given narcotics for pain relief is at a significant risk for addiction"; 127 as well as the studies involving state medical board members who "overestimated the incidence of addiction " 128 ). Notwithstanding these similarities in viewpoints, some of the opinions held by prosecutors did differ from the medical establishment, particularly when considering the scope and extent of the pharmaceutical diversion problem.
Most prosecutors correctly noted that the primary source of pharmaceutical diversion was deceptive patients, not physicians. Moreover, when prosecutors were asked about the extent of the diversion problem in their jurisdiction and state, most saw diversion as a bigger problem elsewhere. Their perception that pharmaceutical diversion was not a big problem in their own jurisdiction was buttressed by the fact that 88 percent of the respondents reported that no physicians had been prosecuted in their jurisdiction during the past 12 months for offenses stemming from the prescribing of drugs (11 percent reported prosecuting one to two physicians, and only 1 percent reported between three and six physicians). The opinions held by prosecutors concerning the extent of the diversion problem are in contrast to studies involving pharmacists and medical board members. For example, the Wisconsin survey of pharmacists found that 46 percent "viewed diversion and abuse of prescription opioid analgesics as a problem in their community" (55 percent of them saw diversion as "a moderate problem"). 129 The survey of New Jersey pharmacists found that 36 percent believed that both diversion and addiction were "serious problems," 130 and the Gilson and Joranson study of medical board members found that "most respondents in [1991 and 1997] considered diversion to be a minor to moderate problem." 131 Prosecutors appear to recognize that deceptive patients are the primary source of diversion, few have prosecuted physicians for offenses relating to prescription drugs, and they generally do not consider pharmaceutical diversion to be a significant problem in their jurisdiction. Therefore, it is not likely that prosecutors would devote much attention to identifying or prosecuting doctors suspected of diversion unless the investigation arises from a complaint by a medical practitioner or family member related to a case. 132 Admittedly, prosecutors deal with such matters on an infrequent basis, and therefore it is logical that they would recommend a police investigation in Scenario 1 when even health care professionals lack sufficient knowledge about what constitutes legitimate opioid use.
Scenario 2
Whereas the first scenario concerned the aggressive treatment of chronic noncancer pain and physicians' fear that they could be prosecuted for pharmaceutical diversion, the second scenario addressed physicians' fear of prosecution for physician-assisted suicide or euthanasia should a terminally ill patient expire immediately following aggressive opioid administration. We found that although the risk of prosecution was indeed quite low, the likelihood that the matter would be referred to the state medical board varied significantly across states.
Most prosecutors did not know if an offense had been committed (51.4 percent); almost a third indicated that no offense had occurred, and less than 20 percent believed that 
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an offense had taken place. In terms of referring the matter to the medical board in lieu of prosecution, over 50 percent of the respondents estimated the likelihood of referring the matter at 70 percent or greater. However, as noted previously, there were several significant differences among the states. For example, whereas prosecutors in Maryland were more likely to recommend a police investigation in Scenario 1 (72.9 percent likelihood), Maryland prosecutors were also the most likely to refer the matter in its entirety to the state medical board in Scenario 2. Specifically, for Maryland prosecutors (state's attorneys) the average likelihood of referring the matter to the state medical board was 75.9 percent as compared to 56.7 percent in Washington, 49.2 percent in Oregon, and 38.8 percent in Connecticut. Although a few of the prosecutors in our study remarked that they would not refer the matter in lieu of investigation or prosecution, 133 it was clear that prosecutors were not particularly interested in handling the matter themselves.
Predicting prosecutorial action using both descriptive and inferential statistics
The final part of our survey addressed prosecutions of physicians. Earlier research found that the prosecution of physicians for end-of-life treatment was relatively rare, and most prosecutions occurred in "small towns or rural counties."
134 With the exception of Connecticut, criminal prosecution of physicians for offenses related to the prescribing of drugs during the past 12 months was virtually nonexistent. The few physicians who were prosecuted for prescribing practices in our sample practiced or resided in larger, more urbanized areas. Specifically, in the ten offices that reported prosecuting a physician during the past 12 months, the number of prosecutors in each of these offices were as follows : 1, 5, 12, 17, 23, 26, 30, 70, 86, and 250 . Because the number of full-time prosecutors in an office is highly correlated with the jurisdiction's population (Pearson's r = 0.949, p < 0.01), population and the number of full-time prosecutors are useful proxies for categorizing the type of jurisdiction/ environment. When we recall that the median number of prosecutors in an office across all four states was eight, and jurisdictions over 100,000 citizens had at least twelve prosecutors in an office, it is apparent that most of the prosecutions of physicians came from large jurisdictions in populous areas. Although we found a moderate statistical correlation between the population size and the number of physicians prosecuted (Pearson's r = 0.359, p < 0.01), further research and formal modeling are necessary before any firm conclusions can be drawn in this regard.
Surprisingly, among the many factors offered, the scarcity of physicians in the area was not an important factor in the charging decision for almost all of the prosecutors surveyed. See Table 13 . The score on this contextual environmental variable was in contrast to what has been argued in the past concerning doctors 135 and corporations (particularly, the impact of corporate prosecutions on the local economy). 136 Contrary to our expectations, the lack of public support, the amount of media attention, and the possible adverse consequences to their career were reported to have little bearing on the decision to charge (rated as either not important or somewhat important). While most prosecutors are elected officials who need to be at least somewhat responsive to the local citizenry, the consistent downgrading of what factors were and were not important over four states is too strong to dismiss as bias related to the strategic decisionmaking of elected prosecutors.
Of the factors that were rated by prosecutors as important in the charging decision, deterrence of other physicians was expected, particularly in light of scarce resources. However, in the context of prescription opioids for the treatment of pain, such a policy could lead to overreaction in the medical community, which already perceives an unrealistically high threat of regulatory scrutiny. 137 We were also not surprised by the importance given to whether a doctor emphasized his own financial interest over patient care in the charging decision, as well as whether the doctor's actions were motivated by compassion. On the other hand, we were surprised by the fact that 43.8 percent of the prosecutors considered whether the doctor was a pain specialist to be "somewhat important" in the decision to charge, and another 23.8 percent considered it to be "important." Any physician who is a DEA registrant may prescribe controlled substances for pain so long as it is for a legitimate medical reason in the usual course of his or her medical practice.
Aside from the numbers generated by the survey, some prosecutors commented that prosecutions involving doctors were complex and, absent outrageous circumstances, it was unproductive to prosecute them. One prosecutor even commented that the courts should probably keep out of the area entirely. In fact, a majority of prosecutors indicated that the complexity of a case was either somewhat important or important in the decision to charge. If the courts do stay out of this area, the alternative forum would likely be the state medical boards. In fact, two of the three most important factors upon which the prosecutors reportedly relied in the decision to charge a physician were (1) whether the state medical board had investigated and handled the matter appropriately (41 percent), and (2) whether the board had failed to take appropriate action (36.1 percent). (The third most important factor was whether the physician emphasized his own financial interests over patient care.)
Arguably, many prosecutors would be more than happy to let one centralized agency -here the state medical board -handle the matter (or at least be given an opportunity to do so). However, as our findings and the literature would suggest, this result is unlikely because most prosecutors tend to hold a rather dim view of the ability of the medical profession to police its own, and research has demonstrated that
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medical boards may be lacking the requisite knowledge about pain relief. 138 Nevertheless, the involvement of, and appropriate handling of these matters by, state medical boards is an opportunity for these boards to assume a leadership role in improving the standard of care in pain relief and reducing the likelihood of police investigation in proper pain management. They could become the one source that prosecutors look to for guidance. In fact, one prosecutor even emailed us and remarked:
I would like to have the results of your survey. I'm also interested in other ways you can help our office. I guess it bothers me that we operate unilaterally and get all our outside information from the Feds. Let me know how we can help each other.
Being able to defer to the state medical board is not only sound from an informational and practical sense, it makes good political sense. Prosecutors have limited resources and must resolve problems with the wisest possible expenditure of those resources. When prosecutors can pass matters off to a competent regulatory entity, caseloads are reduced, thus saving prosecutorial resources for other areas.
STUDY LIMITATIONS
All research designs have weaknesses and potential for error. Although some of our case scenarios were based on actual events and all respondents received the same scenarios, real cases have their own unique problems and characteristics. The opinions provided by the respondents only accurately reflected their position at the time. 139 Moreover, as a pilot study we limited our examination to four states, and the possibility exists that the opinions of these prosecutors do not reflect those of similarly situated individuals in the remaining forty-six states.
CONCLUSION
The purpose of our study was to determine whether physicians' fear of criminal investigation or prosecution stemming from the prescription of opioids in the treatment of pain was realistic and, if so, what factors could predict a likely investigation. Although earlier well done research indicated that the risk was low, these few studies either relied on published data or primarily concerned the withdrawal or withholding of medical care.
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Our survey questionnaire was designed to achieve five goals: (1) to solicit a high rate of response; (2) to set forth meaningful and engaging scenarios; (3) to present a number of questions designed to permit the testing of hypothesized predictors of prosecutorial action against doctors who are aggressive in the treatment of pain; (4) to provide variation in responses; and (5) to show whether any of the hypothesized factors or variables do predict prosecutorial action. All five goals were accomplished.
In reality, each case presented to a prosecutor has a unique set of facts and applicable law. However, each one of our respondents received the same questionnaire and not all responded in the same way. Although our pilot study was limited to four states, our literature review and findings have yielded insight concerning the detection and prosecution of offenses involving physicians and the prescribing of controlled substances. While the likelihood of detection is rare, 141 in the event that the conduct is discovered, the likelihood of investigation or referral to the state medical board depends considerably on which scenario and state are involved. As Figures 1 and 2 demonstrate, there was a great deal of variation (particularly when examining Oregon, a state where public policy on pain relief is highly salient). Moreover, we found several case factors that many prosecutors thought to be either very important or not important at all in their decision to charge a physician with a crime. Several variables, if known in advance, could actually predict whether the prosecutor would refer the matter to the state medical board or recommend a police investigation.
Our research can also serve as an assessment and educational tool for the legal, regulatory, and medical communities. For instance, we found that many of our respondents held views similar to those held by pharmacists, drug regulators, and physicians concerning drug addiction and the diversion of pharmaceuticals. But unlike pharmacists, drug regulators, and physicians who are in the business of health care, prosecutors do not think about the dispensing of prescription drugs on a frequent basis. Consistent with the conclusions of Ann Alpers, we also found that a prosecutor's decision to investigate, refer, or prosecute is not motivated by overzealousness, 142 but most likely stems from a lack of knowledge concerning appropriate prescribing practices and opioid use. In fact, many of our respondents shared their own personal stories involving pain experienced by loved ones, and not only praised our research efforts but wanted to know whom they should consult in the future should similar scenarios arise. Several state and national prosecutor associations encouraged our research and expressed an interest in both our findings as well as in contributing to future studies of these issues.
In conclusion, while physicians' fear of prosecution or investigation is a barrier to pain relief in our society, as the social science literature and our results indicate, both the likelihood and frequency of either are extremely low. True, some doctors have abused their prescribing authority and have been prosecuted, but oftentimes the situations were patently illegal, such as the selling of prescriptions for cash or sex. 143 Overall, prosecutions surrounding the prescription of opioids are rare. When confronted with the scenarios in
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this survey, many prosecutors were found to suffer from the same gaps in knowledge held by health care professionals and their regulators. A significant opportunity exists for state medical boards to take a leadership role in the proper treatment of pain and become a reliable resource to both the legal and medical communities. Instead of enacting more statutes, efforts should be directed toward the adoption of informed "guidelines or policy statements" by medical boards regarding the treatment of pain and the legitimate use of opioids. 144 Balancing the need to treat patients who are suffering from pain against the need to prevent the incidence of opioid abuse remains a challenge. 145 And while there are no simple solutions, sensitizing the legal, regulatory, and medical communities about the impact of their decisions on the treatment of pain is a step in the right direction. 
